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THIS CONTRACT made on the <INSERT DATE>
BETWEEN 
<INSERT EMPLOYER NAME> (ABN <INSERT ABN>) of <INSERT EMPLOYER ADDRESS> (“the Company”)

AND

<INSERT EMPLOYEE NAME> of <INSERT EMPLOYEE ADDRESS> (“the Employee”)
RECITALS

A.
The Company offers to employ the Employee and the parties have agreed to record the terms of the Employee’s employment with the Company in this Contract.

B.
The Company operates a below the line advertising agency.

1 DEFINITIONS

In this Contract:

“Related Body Corporate” has the same meaning as it has in Section 50 of the Corporations Law and includes a holding company of another body corporate; or a subsidiary of another body corporate; or a subsidiary of a holding company of another body corporate. 

2 the position

2.1 Job Title

Subject to the terms and conditions set out herein, the Employee is employed in the position of <INSERT JOB TITLE> in a <full-time/part-time/casual> capacity and on the fixed term basis stated herein, subject to either party terminating this Contract in accordance with clause 12 below.
The Employee’s position description is set out in schedule 1 to this Contract which outlines the duties and responsibilities of the Employee.

2.2 Variation of duties

The duties and responsibilities outlined in the position description set out in schedule 1 to this Contract may be changed by the Company from time to time according to the needs of the Company, provided that the new duties are reasonably similar to those set forth in the position description set out in schedule 1 to this Contract.
2.3
Flexible Working Arrangements <REMOVE IF NOT RELEVANT OR EDIT AS REQUIRED> 
Where subject to the renewal of the term hereof this Contract continues for a term exceeding 12 months, and where the Employee is a parent or has responsibility for the care of a child, the Employee may request in writing, following the completion of at least 12 months of continuous service, flexible working arrangements. The Company may refuse any such request on reasonable business grounds.  

3 DURATION

3.1 Commencement date

The Employee’s employment will begin on <INSERT START DATE>
3.2 Probationary Period
The Employee will be employed on a probationary basis for a period of <INSERT PROBATIONARY PERIOD LENGTH>. For the avoidance of doubt, the conduct of an Informal Performance Review does not otherwise waive or invalidate the remainder of the Probationary Period.
3.3 Performance assessment during Probationary Period

The Company will conduct a <INSERT NUMBER OF MONTHS> -month performance review, no later than <INSERT DATE>
3.4 Termination during probationary period

During the Probationary Period the Employee or the Company may for any reason on <INSERT NOTICE PERIOD> days notice in writing, terminate this Contract. In the event of such termination the Company may pay the Employee salary in lieu of notice in its absolute discretion.

4 performance

4.1 Conduct

The Employee will conduct himself/herself in a professional manner in dealings with members of the public, clients and other members of staff of the Company.  

4.2 Compliance with lawful orders

The Employee will carry out all lawful instructions given by the Company management from time to time.

4.3 Best endeavours

The Employee shall use his/her best endeavours to protect and promote the business of the Company.

4.4 Performance review

Subject to clause 3.3, the Employee’s performance will be reviewed in accordance with the position description set out in schedule 1 to this Contract and as amended and agreed in writing between the Company and the Employee from time to time. 

5 other employment

5.1 During work hours

(a) During hours of work, the Employee must devote his/her whole time and attention to the business of the Company.  

(b) The Employee must not under any circumstances (whether directly or indirectly) undertake any other duties during hours of work for the Company.

5.2 Outside work hours

(a) Outside his/her hours of work, the Employee must not engage (whether directly or indirectly) in any business or employment that is similar to or in any way connected to, or competitive with, the business of the Company, without the prior written consent of the Company.

(b) Outside his/her hours of work, the Employee must not engage (whether directly or indirectly) in any business or employment that could impair the Employee's ability to act at all times in the best interests of the Company, without the prior written consent of the Company.

6 Conflict of interest

The Employee must not accept or receive, either directly or indirectly, any financial or other interest or benefit of any kind from a third party (including but not limited to a current or former client of the Company and whether known to the Employee or not) in connection with any transaction in which the Company or any Related Body Corporate is involved, except where the benefit is conferred under this Contract.  

7 SALARY

7.1 Amount of salary

The Employee will be paid a salary of <INSERT SALARY> PLUS superannuation at the statutory rate per annum to be paid in the manner stipulated in clause 7.3 below. The Salary is inclusive of any necessary, reasonable overtime. The Salary will be reviewed ANNUALLY at a time to be agreed. Salary and superannuation are the only remuneration components on which termination entitlements will be calculated.

7.2 Mobile phone allowance <REMOVE IF NOT RELEVANT>
The Company may, in its discretion and in addition to your monthly salary, reimburse you for mobile phone costs directly related to the performance of your duties and incurred in any calendar month, subject to the presentation of an itemised phone bill within 30 days of the end of the relevant calendar month.

7.3 Method of payment

The Employee’s Salary will be paid <INSERT FREQUENCY – MONTHLY, FORTNIGHTLY, WEEKLY>, in advance <OR> in arrears by direct deposit to the Employee’s nominated bank account.

7.4 Superannuation

In addition to the Employee’s salary, the Company will make statutory superannuation contributions quarterly to the Superannuation fund the Employee nominates in accordance with the Superannuation Guarantee (Administration) Act 1992 and any regulations made pursuant thereto.   

8 hours of work

The Employee shall use best endeavours to work the ordinary hours needed to meet job requirements, being at least 38 hours per week. The Employee may be required, from time to time, to work hours in excess of such ordinary hours without any payment additional to the Employee’s salary in clause 7.

9 ANNUAL and long service LEAVE

9.1 Entitlement to paid leave

After the Employee’s first year of continuous Full Time Service, the Employee is entitled to 4 weeks paid holiday leave for each year of service.
The Employee will be entitled to long service leave in accordance with applicable legislation.

9.2 Duration of leave

Annual leave must not be taken more than 4 weeks at a time except with the express prior written approval of the Company.

9.3 Payout of leave on termination
The Employee is entitled to be paid out any unused annual leave at the end of employment.

10 PERSONAL/CARER’S AND COMPASSIONATE LEAVE
10.1 Paid leave

(a) The Employee is entitled to a maximum of 10 days personal/carer’s leave per annum (to be assessed on a pro-rata basis in accordance with the term of this Contract) if the Employee:
(i) cannot attend work due to illness; or
(ii) needs to care or support an immediate family member or other member of the Employee’s household due to their illness or unexpected emergency.

(b) Untaken personal/carer’s leave shall accumulate from year to year; however any untaken personal/carer’s leave will not be paid out on termination.
(c) The Employee is entitled to two (2) days paid compassionate leave in the event of the death or a serious life threatening illness or injury of an immediate family member or member of the Employee’s household. Untaken compassionate leave does not accumulate from year to year and will not be paid out when the Employee’s employment ends.

(d) The Employee must give the Company written notice of the Employee’s taking personal/carer’s leave or compassionate leave as soon as practicable. The Employee must also advise the Company in writing of the period or expected period of leave.
(e) The Employee may be entitled to community service leave in accordance with the Fair Work Act 2009 (Cth).
10.2 Medical certificates

If the Employee takes more than <INSERT NUMBER OF DAYS> of personal/carer’s leave in any year of employment, the Company may require the Employee to produce a medical certificate or if not reasonably practicable to do so, may require the Employee to provide a statutory declaration for any absence from work for which personal/carer’s leave is taken.

11 Expenses <REMOVE IF NOT REQUIRED>
The Company will reimburse the Employee for all expenses incurred by the Employee in the proper performance of the Employee’s duties that do not exceed the weekly limit pre-approved by the Company, provided the Employee provides the Company with receipts or other evidence of actual payment of the expense.

12 termination

12.1 Notice by Company


Subject to clause 3.4 and clause 12.2, the Company may terminate the Employee’s employment by giving the Employee <INSERT NUMBER OF MONTHS REQUIRED FOR NOTICE> month’s written notice. The Company may pay salary in lieu of notice in its absolute discretion.

12.2 Summary dismissal

The Company may immediately and without notice terminate the Employee's employment if in its reasonable opinion the Company determines in its absolute discretion that the Employee:

(a) is negligent or incompetent in the performance of the Employee’s duties and responsibilities;

(b) engages in serious or wilful misconduct;

(c) fails or refuses to comply with any reasonable lawful order or direction given to the Employee by or on behalf of the Company;

(d) commits a serious and/or persistent breach of any of the provisions of this contract that is incapable of being remedied to the reasonable satisfaction of the Company;

(e) is unable to attend to the Employee’s duties and responsibilities for 30 consecutive business days (being days on which the Company is open for normal business) or an aggregate of 40 such business days in any 12 month period (assessed on a pro-rata basis subject to the term of the Contract as set out in clause 3 above), provided that such business days are not days on which the Employee is on leave in accordance with this Contract;

(f) is precluded from taking part in the management of a corporation as provided by the Corporations Law;

(g) becomes bankrupt or makes any arrangement or composition with the Employee’s creditors which, in the opinion of the Company, is likely to adversely affect the performance of the Employee’s duties under this Agreement or bring the Company into disrepute;

(h) has published or has caused to be published remarks, considered in the reasonable opinion of the Company, to be of a disparaging nature of others including, but not limited by, the Company, other Employees and/or Contractors to the Company, clients and/or suppliers of the Company and persons and/or other entities associated with the Company and considered by the Company acting reasonably in all of the circumstances to be detrimental to the good will of the Company’s business on or by any means including but not limited by any social networking sites, the internet, intranet, similar media and/or other media; or

(i) is convicted of a criminal offence.
12.3 Demotion

Instead of terminating the Employee’s employment under subclause 12.2, the Company may, in its absolute discretion and without ascribing reasons thereto, demote the Employee.

12.4 Redundancy

If the Employee’s position is made redundant the Employee is entitled to receive written notice and payment in accordance with applicable legislation, but shall not be entitled to any other or additional sum whether by way of damages, compensation or otherwise on account of the redundancy.

12.5 Notice by Employee

The Employee may terminate the Employee’s employment by either giving <INSERT NUMBER OF MONTHS REQUIRED FOR NOTICE> month’s notice in writing; or forfeiture of the notice period salary in lieu of notice.

13 CONFIDENTIAL INFORMATION

13.1 Definition of Confidential Information

“Confidential Information” includes, but is not limited, to the following:

(a) information about the affairs of the Company;

(b) information about the business practices of the Company;

(c) information about the clients, client list and client requirements of the Company; 

(d) information belonging to clients of the Company;  

(e) information about the trade connections of the Company;

(f) business plans, research, development and creative and artistic work;

(g) planning and marketing strategies, procedures, techniques and information;

(h) the design of the Company’s computer programs and the functions which those programs are able to perform; 
(i) the Intellectual Property of the Company or its clients; and

(j) any other information or data that the Employee is given or which comes to the Employee’s knowledge during the course of the Employee’s employment that:

(i) the Employee is told is confidential; or 

(ii) a reasonable person would expect to be confidential from its nature and content.

13.2 Acquisition of Confidential Information

The Employee acknowledges that during the Employee’s employment the Employee will have access to Confidential Information for the strict purpose of the enabling the Employee to carry out the Employee’s duties.

13.3 Exclusive property of the Company

The Employee acknowledges that all of the Confidential Information is the exclusive property of the Company.

13.4 Disclosure of Confidential Information prohibited

The Employee must not disclose or attempt to disclose Confidential Information to any person, except:

(a) as required by law; or

(b) with the prior written consent of the Company; or

(c) to the Company’s servants, representatives, employees or advisers in the proper performance of the Employee's responsibilities and duties.

13.5 Use of Confidential Information prohibited

The Employee must not use or attempt to use the Confidential Information for the Employee’s own benefit or for the benefit of any person other than the Company and any of its Related Bodies Corporate.

13.6 Delivery/Destruction

The Employee must immediately deliver to the Company, or destroy as the Company may direct, all Confidential Information that is in physical form, including all copies of computer files, software or data and dictaphone tapes:

(a) on or after the termination of this Contract; and

(b) at any time at the request of a person authorised by the Company.

14 COPYRIGHT MATERIALS

14.1 Definition of Copyright Materials

Copyright Materials includes, but is not limited, to the following:

(a) manuals and policies;

(b) promotional and advertising materials;

(c) administrative forms and stationery; and

(d) other literature, documentation and materials prepared by or on behalf of the Company in relation to its business,

and includes materials that are in existence at the date of this Contract and which may come into existence in the future.

14.2 Ownership of copyright in Copyright Materials

The Employee acknowledges that:

(a) the copyright in the Copyright Materials is owned by or licensed to the Company; and

(b) the copyright in any material produced by the Employee and in any variations made by the Employee to the Copyright Materials (whether or not at the request of the Company or one of its officers) during the Employee’s employment is similarly owned by the Company.

14.3 Duty to disclose variations to Copyright Materials

The Employee must disclose in writing to the Company and to no other person any variations that the Employee makes to the Copyright Materials during the Employee’s employment.  

14.4 Use of Copyright Materials prohibited

The Employee must not make any unauthorised reproduction, distribution, performance, publishing or other use of the Copyright Materials, either in whole or in part.
14.5
Waiver of Moral Rights
The Employee waives all moral rights in any Copyright Materials produced by the Employee and in any variations made by the Employee to the Copyright Materials (whether or not at the request of the Company or one of its officers) for the benefit of the Company and any of its Related Bodies Corporate, licensees, successors in title and anyone authorised by any of them to do acts comprised in the Copyright Material.

15 INTELLECTUAL PROPERTY

15.1 Definition of Intellectual Property

“Intellectual Property” includes, but is not limited to, the following:

(a) ideas;

(b) designs;

(c) drawings;

(d) inventions; and

(e) copyright subsisting in any works, documents, or other items,

that the Employee conceives, creates, develops, or makes during the Employee’s employment with the Company that:

(f) is relevant to the business of the Company; or

(g) is the result of the application by the Employee of the Employee’s expertise in the field in which the Company employs the Employee.

15.2 Ownership of Intellectual Property

(a) The Employee acknowledges that the Company is the sole owner of the rights in the Intellectual Property and to the extent that the Intellectual Property is not otherwise vested in the Company, the Employee assigns the rights in such Intellectual Property to the Company under this Contract.

(b) Clause 15.2(a) applies whether or not the Intellectual Property:

(i) was conceived, created, developed, or made at the direction of the Company; or 

(ii) was intended to benefit the Company.  

(c) The Employee will sign all necessary documents and do all things necessary immediately at the Company’s request to establish and protect any of the Company’s rights in the Intellectual Property.

15.3
Waiver of Moral Rights

The Employee waives all moral rights in any Intellectual Property produced by the Employee and in any variations made by the Employee to any Intellectual Property (whether or not at the request of the Company or one of its officers) for the benefit of the Company and any of its Related Bodies Corporate, licensees, successors in title and anyone authorised by any of them to do acts comprised in the Copyright Material.

16 RESTRICTED ACTIVITIES <REMOVE IF NOT RELEVANT OR EDIT AS REQUIRED>
16.1 Definitions

In this clause:

“Client of the Company” includes any Person who, at the Termination Date:

(a)
is, or has been in the previous 12 months, a client of the Company; or

(b)
has entered into discussions or negotiations with the Company, at either their own initiative or the initiative of the Company, during the period of 12 months prior to the Termination Date with a view to becoming a client of the Company and who had not prior to the Termination Date notified the Company that the Person did not wish to become a client of the Company.

“Competitor Agency” means any agency listed in schedule 2 to this Contract, as amended or updated by the Company from time to time.

“Person” includes any natural person, company, partnership, association, business or other organisation of any description.  

“Restraint Area” means:

(a)
within a radius of 200km from the Sydney Town Hall, unless this is found to be too wide to be enforceable at law or in equity, in which case;

(b)
within a radius of 100km from the Sydney Town Hall, unless this is found to be too wide to be enforceable at law or in equity, in which case;

(c)
within a radius of 50km from the Sydney Town Hall, unless this is found to be too wide to be enforceable at law or in equity, in which case;

(d)
within a radius of 20km from the Sydney Town Hall.

“Restraint Period” means within the following period of time:

(a)
twelve (12) months commencing from the Termination Date, unless this is found to be too long to be enforceable at law or in equity, in which case;

(b)
nine (9) months commencing from the Termination Date, unless this is found to be too long to be enforceable at law or in equity, in which case;

(c)
six (6) months commencing from the Termination Date, unless this is found to be too long to be enforceable at law or in equity, in which case;

(d)
three (3) months commencing from the Termination Date.

“Services” provided by the Employee includes, but is not limited to:

(a) the duties performed by the Employee pursuant to the position description in Schedule One including any variations to Schedule One; and

(b) any duties ordinarily performed by the Employee in his/her employment by the Company.

“Supplier of the Company” includes any Person who, at the Termination Date:

(c) is, or has been in the previous 12 months, a supplier to the Company ; or

(b) 
has entered into discussions or negotiations with the Company, at either their own initiative or the initiative of the Company, during the period of 12 months prior to the Termination Date with a view to becoming a supplier of the Company and who had not prior to the Termination Date notified the Company that the Person did not wish to become a supplier of the Company.

“Termination Date” means the date of termination of the Employee’s employment with the Company for whatever reason.  

16.2 Acknowledgments

The Employee acknowledges and agrees that:

(a) The business of the Company may be adversely affected if, after the Termination Date, the Employee provides the Services to a Competitor Agency.

(b) The only effective, fair and reasonable manner in which the interests of the Company can be protected is by the restraints imposed upon the Employee by this Contract.

(c) The restrictions contained in this Clause 16 are not greater than is reasonably necessary for the protection of the interests of the Company in its Confidential Information, Copyright Materials, Intellectual Property, and goodwill, given the nature of the business and undertaking of the Company.  

(d) The Employee has received adequate consideration for the restraint obligation imposed on the Employee under this Contract.

16.3 Restraint on competition after termination

The Employee must not, either as a principal or as an employee, director, agent, consultant or adviser, without first obtaining the written consent of the Company or its successors and assigns, engage in any of the activities for the Restraint Period in the Restraint Area:

(a)
be engaged as an employee, agent, director, secretary, company officer, partner, consultant or advisor of a Competitor Agency;
(b)
conduct or take part in or otherwise carry on a business which includes the Services in any field in which the Company carries on business;

(c)
canvass solicit or attempt to canvass or solicit for the benefit of the Employee (or for any corporation or individual carrying on a business similar to that of the Company or any Competitor Agency) whether on behalf of the Employee or not, the business of any Client of the Company; and

(d)
induce or attempt to induce any company or individual who is at the Termination Date an employee, agent, director, secretary, company officer, partner, consultant, adviser, Supplier of the Company or Client of the Company to terminate or to not renew any contract of any sort which they may have with the Company, or to disclose any information in relation to the affairs of the Company which has been obtained by them through their contact with the Company.

16.4 Interpretation

(a) The parties separately enter into each of the covenants resulting from the combination of all of the activities specified in clause 16.3and each of these covenants constitutes a separate covenant imposed upon the Employee under this Contract.

(b) If any of those separate covenants is or becomes void, invalid or otherwise unenforceable for any reason by a court of competent jurisdiction, that unenforceability does not in any way affect the enforceability of the other separate covenants.

16.5 Modification

If any of the covenants in clause 16.3 are found by a Court of competent jurisdiction to be void, invalid or otherwise unenforceable, but would be valid and enforceable if part of the wording of clause 16.3 was deleted the covenant applies with such modifications as may be necessary to make the covenant valid and enforceable.

17 Company policy

17.1 The Employee agrees to be bound by the policies of the Company as may exist and be varied from time to time including, but not limited to, policies in relation to:

(a) discrimination, harassment, victimisation and bullying;

(b) safety;
(c) gifts, inducements and bribes;

(d) codes of conduct; and

(e) confidentiality and intellectual property.

17.2 The Employee agrees to read and reacquaint himself/herself with the policies of the Company and their variations.

17.3 The policies of the Company do not form part of the employment contract.

18 obligations survive contract

The obligations of the Employee under this Contract continue after the termination of this Contract and are enforceable at any time at law or in equity and continue to the benefit of and are enforceable by the Company or any Related Body Corporate.  

19 INJUNCTIVE RELIEF

In the event of a breach by the Employee of the Employee’s obligations under this Contract, then in addition to, and without prejudice to, any other remedy, which the Company may have, the Company will be entitled to seek and obtain injunctive relief in any court of competent jurisdiction.

20 AMENDMENT

Any addition or amendment to this Contract must be agreed to by the parties and be in writing.

21 severance

Each provision of this Contract is separable from the others and no severance of a provision is to affect any other provision or provisions.

22 entire contract

This Contract supersedes all prior representations and Contracts in connection with the Employee’s employment.

23 FURTHER ASSURANCES

The parties must do all things and execute all documents, including but not limited to executing any Deeds of assignment, or Contracts under hand or seal, which may be required by either party, to give effect to the provisions of this Contract.

24 GOVERNING LAW AND JURISDICTION

This Contract is to be governed by and construed in accordance with the laws of the State of New South Wales and the Commonwealth of Australia and the parties agree to submit to the jurisdiction of the Courts of New South Wales and of the Commonwealth of Australia.

25
ACKNOWLEDGEMENT

The Employee acknowledges and agrees that:

(a)
the Employee has had the opportunity to receive independent legal advice and financial advice about the terms of and effect of this Contract; and

(b)
the terms of this Contract are fair and reasonable.

EXECUTION

Executed as a Contract in New South Wales

EXECUTED by
<INSERT EMPLOYER NAME>
(aBn <INSERT EMPLOYER ABN>) in accordance
with Section 127(1) of the Corporations Act 2001
<INSERT DIRECTOR / HIRING MANAGER NAME> 


<INSERT POSITION NAME, E.G. DIRECTOR>
 

SIGNED BY <INSERT EMPLOYEE NAME>          




in the presence of:




Signature of Witness



Name of Witness (print)
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